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The fear of patent trolls has surfaced in Europe in 

connection with the implementation of the unitary 

patent and the unified patent court. To date, patent 

trolls seem to thrive better in the USA, but are they 

here to get us now that the patent reform is 

becoming a reality? And how does USA tackle Troll 

activities?  

 

What is a Patent Troll? 

 

A troll is an evil creature from the Norse mythology, 

and the term “patent troll” is used to describe 

companies that acquire patent portfolios, not to 

exploit, i.e. produce, the patented subject-matter, 

but to negotiate licenses, potentially under the threat 

of an action for patent infringement. More neutral 

terms than “trolls” are also in use such as “Non-

Practicing Entities” (NPE) or “Patent Assertion Entities” 

(PAE) which identify entities that put their patents into 

practice through litigation rather than production. 

 

Patent Trolls in Europe and USA 

 

There are some important structural differences 

between Europe and the US, which seem to explain 

why there are so many more trolls in the US than in 

Europe.  

 

The damages that can be awarded in the US following 

litigation are generally much higher than in Europe. 

Thus, a patent owner may be more likely to initiate 

litigation against an assumed infringer with the 

possibility of having significant damages awarded.  

 

Furthermore, some US attorneys offer a “no cure no 

pay” agreement, where a contingency fee is paid only 

if he wins a case; no attorney fee is paid if he loses. 

The attorney fee may be set as a percentage of the 

awarded damages. Under a contingency fee 

arrangement, the initial costs of instigating litigation 

are very low. Thus, a patent owner may be tempted to 

enforce a patent against a third party, even though 

that party does not clearly infringe or the validity of 

the patent is uncertain. The attacked party still has 

litigation costs for their defense, and for many small 

and medium sized enterprises, such costs may 

threaten their existence, and they may be forced to 

settle the case by paying a licensing fee, which may 

not have been required under a court ruling. In 

Europe, contingency fees are typically illegal or 

unenforceable, although allowed in a few European 

countries. A common reason for restricting the use of 

contingency fees is that such fees promote excessive 

litigation and create a conflict of interest between 

client and attorney, especially regarding settlement 

decisions. An important factor, which appears to 

affect patent troll activity, is whether the winning 

party may demand reimbursement of attorney fees 

 

There is no general definition of a patent troll.  

The following activities have been ascribed to 

patent trolls: 

 

 Acquiring patents, then suing production 

companies for infringement in view of the 

purchased patent 

 Enforcing patents without exploiting the 

patented subject-matter through 

manufacture or research 

 Enforcing non-valid patents, or enforcing a 

broader scope than a patent provides for 

 Only activity is enforcing patent rights 

 Submitting purposely evasive demand letters 

alleging patent infringement. 

 



 

 

from the losing party. In USA, attorney costs are 

generally not reimbursed to the winning party.  

 

Thus, a patent owner who initiates litigation against a 

third party does not generally risk paying that party’s 

attorney costs even if he loses the case. This is 

probably the most important difference between USA 

and Europe in terms of patent troll activities. In most 

European countries, at least a part if not all of the 

winning party’s attorney costs are reimbursed by the 

losing party. 

 

So in summary, in the US compared with Europe, the 

damages that can be awarded are significantly higher, 

the costs of instigating litigation can be significantly 

lower, and there is generally little risk of having to 

pay the opponents attorney fees if a case is lost. 

These three structural differences appear to favor 

patent troll activity in the US compared with Europe.  

 

 

The American Battle against Patent Trolls 

 

The patent troll problem has received much political 

attention in the US lately to the extent that President 

Obama has asked the United States Patent and 

Trademark Office (USPTO) to take actions. President 

Obama ordered the USPTO to require companies to 

be more specific about exactly what their patent 

covers, and has further required that the USPTO 

tighten the scrutiny of patent claims that appear 

overly broad. Moreover, President Obama has asked 

Congress to enact legislation to more aggressively 

curb "abusive" lawsuits. As a result hereof, a number 

of bills are being processed in Congress.  

While the size of damages awarded and the 

contingency fee arrangements have received little 

attention in connection with patent trolls, there has 

been much focus on the possibility of awarding a 

reimbursement of attorney fees to the prevailing 

party. 

 

In fact, US patent law already allows for rewarding 

attorney costs to the prevailing party. However, this 

provision should only be applied in exceptional cases, 

and thus far, US judges have been extremely reluctant 

to use it. However, according to two recent decisions 

from the US Supreme Court has loosened the 

meaning of exceptional cases, and clearly supported 

a more general use of rewarding attorney costs. With 

these decisions it will clearly be easier for prevailing 

accused infringers to seek reimbursement of attorney 

fees, especially in cases involving patent owners, who 

act as patent trolls. It is likely that judges will 

penalize parties who seek to enforce patents that are 

exposed as clearly invalid or who demand fees that 

are disproportionate to the patented invention’s role 

in the accused product or service.  With these 

Supreme Court rulings, it is expected that patent 

owners (patent trolls) will be more reluctant to 

enforce weak patent rights. 

 

Are the Patent Trolls coming to Europe? 

 

In connection with the European patent reform, i.e. 

the unitary patent and the unified patent court, it has 

been speculated whether the new European system 

might provide a habitat for patent trolls in Europe. 

This concern was the topic of an open letter dated 26 

September 2013 jointly signed by 16 US and 

European companies, including Adidas, Deutsche 

Telekom, Apple, Google and Microsoft. The letter 

criticizes some aspects of the new European system 

and suggests changes to be made to the rules of 

procedure for the future unified patent jurisdiction. 

 

The following factors appear to affect patent troll 

activity 

 

Level of damages awarded 

A high potential award of damages could 

motivate accusing another party of infringement. 

In general, US law provides for damages, which 

are considerably higher than the general 

standard in most European countries.  

 

Cost of initiating a law suit 

The lower the litigation costs, the higher is the 

incentive to sue. In US, attorneys are allowed to 

work on a contingency basis, where the client 

only pays attorney fees if the case is won. This 

makes the initial costs of instigating litigation 

very low. Contingency fee arrangements are less 

common in Europe. 

 

Reimbursement of attorney costs to prevailing 

party 

If the losing party risks paying the prevailing 

party’s attorney fees, a patent owner would be 

more hesitant to enforce the patent unless he 

has a reasonable chance of winning the case. In 

USA, it has been extremely difficult to claim 

attorney fees, while European courts have been 

more open to awarding attorney costs to a 

prevailing party. 

 



 

 

One main concern has to do with the increased 

leverage of the future patent. It will be possible to 

obtain a legal injunction valid on a large market 

comprising the member states of the unitary patent 

and the unified patent court, which includes the three 

largest countries: Germany, France and the United 

Kingdom. Today, court injunctions in case of patent 

infringement can, in principle, only be effective for a 

single country.  

 

However, it is worth noting that the European market 

already consists of a few large markets, which 

dominate the region, and the German market would 

in most cases be crucial to any company that wants to 

enter the European market. In particular, the largest 

companies, such as those that signed the open letter 

mentioned above could probably not succeed in 

Europe without the German market to distribute their 

products and services in Europe. Therefore, it is not 

that clear that the leverage effect will be seriously 

raised in the future.  

 

Whether the European patent reform might stimulate 

additional patent troll activity in Europe remains to be 

seen. However, considering the low damages 

awarded, the high litigation costs, and in particular, 

the possibility of reimbursement of attorney fees in 

Europe as compared with the US system, it is unlikely 

that the European system will attract patent trolls to 

the same extent as in USA.  

 

So, no, the Trolls aren’t here to get us. 
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