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Spoliation is a term used to describe intentional 

destruction or hiding of evidence which could be 

relevant in court proceedings such as patent 

litigation.  

 

Any organisation involved in patenting in general, and 

in the United States in particular, should bear in mind 

that their patent may someday be challenged in a 

court of law. The issue of spoliation is however just 

as important for organisations having products on the 

market in a patent-active field where potentially 

aggressive competitors may sue these organisations 

for patent infringement.  

 

Discovery  

 

In connection with such court proceedings it is often 

required to provide evidence e.g. in the form of 

documents relating to the development of the 

product or method protected by the patent 

concerned. Evidence is often made available to the 

parties of the proceedings by a process called 

discovery which is the pre-trial phase of the court 

proceedings in which each party, can obtain evidence 

from the opposing party.  

 

This evidence may e.g. be requests for answers to 

certain inquiries, requests for production of certain 

documents, requests for admissions to specific 

research facilities as well as depositions of relevant 

material. If documents are withheld or destroyed, i.e. 

spoliated, during discovery, this may result in 

sanctions, and can even alter the outcome of the 

court proceedings. In the United States, intentional 

spoliation is considered a crime and may result in 

fines or even imprisonment.  

 

Privileged documents  

 

Certain documents can however be excluded from 

discovery. These documents are called privileged 

documents. An example of a privileged document 

may be a letter between an attorney and an expert, 

e.g. legal advice between a patent attorney and an 

inventor. In some countries a document must be 

labelled ‘Attorney-Client privileged communication’ 

or equivalent, in order to count as a privileged 

document excluded from discovery. As the question 

of privilege is entirely dependent on national law, we 

recommend that you consult a local expert in the 

relevant country. 

 

Geographical considerations 

 

While discovery is an important part in litigation in 

the US, similar procedures also exist outside the US. 

such as in the UK where discovery is available under 

the term ‘disclosure’.  



 

When a party to the litigation proceedings needs to 

obtain evidence located in another country, that party 

can normally make a request at a local court for the 

court to issue a letter of request pursuant to the 

Hague Evidence Convention (HEC). HEC is a 

multilateral agreement which provides a uniform 

procedure for obtaining evidence located in countries 

other than the country in which the litigation is in 

progress. Some countries being parties to HEC have 

however declared that they will not allow a full pre-

trial discovery of documents. Examples of countries 

which have implemented limited restrictions 

regarding discovery are the UK, France and China, 

while other countries like Denmark, Sweden, 

Germany, Italy, Poland, Portugal and Spain prohibits 

all pre-trial document discovery in their territories.  

 

USA 

 

To generalise, the question of spoliation of evidence 

has its greatest importance in litigation proceedings 

in the United States. The vast majority of all patent 

families include at least one application in the US, 

where essential and extensive documentation may be 

required as evidence to achieve a favourable outcome 

in the court proceedings. Thus, we recommend all 

patent applicants and patentees to take the necessary 

steps to preserve all relevant documents, and to do 

so at an early stage of the product development and 

patent prosecution phase.  

 

Document preservation 

 

While it may be easiest to implement a document 

preservation strategy already from day one, there is 

case law in the USA defining the point in time when 

spoliation starts. As a rule of thumb, the US courts 

consider spoliation to have taken place if it occurred 

when litigation was ‘reasonably foreseeable’. It has 

been established that at that point in time, any 

routine document destruction must be suspended, 

and a policy put in place to ensure the preservation of 

relevant documents.  

 

When is litigation ‘reasonably foreseeable’?   

 

This is a difficult question to answer, and different US 

court instances have reached opposite conclusions 

despite being presented with identical facts. In 2013 

two different district courts came to opposite 

conclusions concerning whether a certain party to the 

proceedings reasonably could have foreseen litigation 

when that party destroyed documents. Both courts 

however found that the party had indeed destroyed 

relevant documents. In the next instance, the Federal 

Circuit clarified that the term ‘reasonable 

foreseeability’ was the point in time when a "trigger 

event” occurs, which made litigation reasonably 

foreseeable. This was exemplified as e.g. the point in 

time when a patentee sends a letter to a competitor 

alleging patent infringement. By the act of sending 

the letter, the patentee signals that it foresees 

litigation. The competitor can thus foresee litigation 

when he/she reads the letter.  

 

However, patent litigation in the US may be 

considered as ‘reasonably foreseeable’ at the point in 

time when you have a product on the market in a 

patent-active field. Accordingly, the act of document 

destruction alone is not automatically an act of 

spoliation. It rather depends on the conduct of the 

spoliating party as well as the prejudice to its 

opponent’s case.  
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 Keep your product development documents 

in good order 

 

 Maintain final versions of documents in a 

central location 

 

 Discard intermediate document drafts 

stored on local hard disks once the final 

version is available 

 Destroy or discard documents which may be 

regarded as evidence in potential litigation 

proceedings 

 

 Destroy ANY documents once litigation is 

initiated 
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