
 
 

 
 

FTO – Freedom-to-what? 
You have been granted a patent – but is access thereby granted to the 
market? Understand FTO in five minutes 
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A patent is an exclusive right. A patent does in 
particular not grant a patentee a right to make or use 
or sell an invention, because the invention might 
contain technology which has been patented by a 
third party, or the patented invention might be an 
improved version of a previous invention that is still 
protected by a patent. In a patent the exclusive right 
is defined by the claims, described in the description 
and exemplified in examples and drawings.  
 
The exclusive right of a patent provides the right to 
exclude others from making, using, selling, market, 
or importing your patented invention in the countries 
where your patent is issued. To be granted a patent is 
however not an insurance that similar inventions do 
not exist, and applying for a patent is not a good 
approach to scan the market for possible 
competitors. And a granted patent does not grant 
freedom to access the market, i.e. a patent is no 
guarantee for non-infringement of third party rights. 
This is the reason to conduct a Freedom-to-operate 
analysis. 
 

 
“But we have conducted a novelty search”, many 
patentees claim, “then we must have freedom-to-
operate?” However, a novelty search can only reveal 
whether an invention is novel and provide an 

overview of the existence of similar technology. 
Thereby, a novelty search can tell if your invention is 
patentable, and a novelty search is therefore often the 
first – and very helpful – step in the patent process. A 
novelty search can prevent the filing of a patent 
application which is later rejected due to lack of 
novelty or inventive step. But even though a novelty 
search often brings about patents and patent 
applications that disclose the invention, i.e. 
potentially dominating rights, the novelty search 
cannot replace the FTO-analysis.  
 

 
The FTO-analysis is conducted to 1) identify 
potentially dominating patent rights owned by a third 

 
“Freedom to operate”, abbreviated “FTO”, is 
an assessment of whether a certain act, for 
example, manufacturing, using, selling, 
offering for sale, or importing, can be 
performed without infringing other people’s 
intellectual property rights. In reality a FTO-
analysis is therefore a risk assessment.  

 
A dominating patent right is a patent which 
completely or partially covers the product or 
process which is marketed, manufactured, 
imported or sold in the country where the 
dominating patent is in force. Dominating 
patents can be divided into two categories:  

1) Patents covering the entire product 
or process. Such patents can hinder 
market access for the product or 
process.  

2) Patents covering parts of the 
product or process. Such patents 
may hinder market access but are 
easier to circumvent by modifying 
the product or the process. 

 
Sale and marketing of a product can be 
prevented by means of an injunction based 
on a dominating patent by request from the 
patentee.  

 



 

party, 2) evaluate the validity thereof, and 3) assess 
whether they dominate your commercial activities. 
The FTO-analysis can thereby reveal whether a 
product can be manufactured and sold or whether a 
process can be utilized without infringing third party 
rights. An FTO-analysis is therefore particularly 
important prior to launch of a new product, logo or 
trademark.  
 
The purpose of the novelty search is therefore 
fundamentally different from the purpose of the FTO-
analysis. And even though a novelty search often 
unveils potentially dominating rights, it is highly 
unlikely that the novelty search has identified all of 
the patent rights that could be relevant in an FTO-
analysis.  
 
Metaphorically speaking an invention can be 
compared to a building block in an assembly kit and 
the patent protection of the invention can be seen as 
a balloon that is inflated in order to cover the 
assembly kit. When conducting a novelty search you 
look for a needle to puncture the balloon – or at least 
partly deflating the balloon. Only one needle is 
enough to puncture the balloon.  
 
Continuing in the same metaphoric language: 
Imagine millions of balloons suspended in the air in 
different heights, colors, strengths and sizes – 
symbolizing all of the national patent rights in force 
in the world. In an FTO-analysis the task is to find the 
balloons that cast a shadow on just one building 
block of your assembly kit. Hence, you have to 
identify the relevant balloons, i.e. patents, and look 
thoroughly into these balloons in order to clarify 
whether they overshadow any building blocks of the 
assembly kit, i.e. whether they dominate the 
invention. 
 
An FTO-analysis includes a specific search for 
existing patent rights relevant for a product or 
process. The scope of protection and national 
coverage are analyzed thoroughly for the patents 
identified. An FTO-analysis is therefore time 
demanding – the extent of the analysis depends on 
the technical field and the number of patents 
identified to be of relevance during the search.  
 
Assessment of the risk of dominance from pending 
and granted patent rights requires extensive 
experience from the patent attorney. A granted 
patent identified as a potential dominating right can 
furthermore be the subject of a patentability analysis 

in order to assess whether the patent can be declared 
invalid due to lack of novelty or inventive step, 
because patents may be erroneously granted if the 
patent authorities have not found the most relevant 
prior art during examination of the patent. Pending 
patent applications that are not yet granted are 
furthermore evaluated with respect to possible 
dominance of the specific product or process. 
 
 

 
A patent document identified in a novelty search 
disclosing similar technology as your invention, can 
be relevant in a subsequent FTO-analysis. But there is 
a huge difference between the thoroughness of the 
analyses conducted in the novelty search and the 
FTO-analysis:  

- In the novelty search the patent document is 
merely a publication constituting part of the 
prior art. The purpose of the analysis 
conducted during the novelty search is to 
determine whether the patent document is 
detrimental to the novelty of the invention. 

- During the FTO-analysis it must be 
determined whether the patent document is 
part of a patent family, which national patent 
rights are granted in this family, and where 
these rights are issued. Hence, a number of 
different national patent rights might exist in 
each patent family. Subsequently it must be 
determined whether these patent rights are 
valid, which monopoly is defined by the 

 
Essential questions before an FTO-analysis:  

a) What needs FTO? 
b) Where do you need FTO? 
c) When do you need FTO? 

 
When you are past the initial considerations 
an FTO-analysis consists of four phases:  

1) The search phase where potentially 
dominating patent rights are 
identified 

2) The analysis phase where the 
results from the search phase are 
evaluated with respect to validity, 
scope of protection and 
infringement 

3) Patentability analysis for dominating 
patent rights identified in the 
analysis phase 

4) Conclusion and risk assessment 
 



 

claims, how to interpret this monopoly in 
light of the description, i.e. determining the 
scope of protection, and whether there is a 
risk of infringement in light of national 
precedence in the country where the patent 
right is issued. Finally a patentability analysis 
is conducted to determine whether the 
specific national patent right can be declared 
invalid.  

 
In an FTO-analysis a patent document is 
consequently not merely a publication, but potentially 
a tiny piece in a large puzzle of different national 
patent rights.  
 

 
You are most welcome to contact Peter Borg Gaarde 
or Susanne Høiberg at HØIBERG A/S if you have any 
questions about FTO. 
 
Read more about FTO-analysis in the book: 
Immaterialretlig Crossover, Dansk Immaterialret bind 
IV, Gjellerup/gads Forlag, chapter: "Freedom to 
operate-analyser i relation til patenter, SPC'er og 
brugsmodeller" ( Only available in Danish) 
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There is an implicit contradiction when 
choosing the right time for conducting an 
FTO-analysis. An early FTO-analysis 
provides agility and insurance towards 
unnecessary spending in the development of 
products and processes that do not have 
access to the market. But advancing the 
FTO-analysis provides a much more 
accurate FTO-analysis because the final 
design of the product of the process is 
known in more detail. 
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