
Design rights are cheaper, quicker, and easier to obtain than  
patents, and provide a complementary scope. In Europe they come 
with a presumption of validity and may award significant damages. 
Do they have a place in your IP portfolio?

The term “design” is short for “industrial design right”, which is an intellectual property 
right used to protect the visual appearance of the whole product or part of the product. 
Hence, an industrial design is the aesthetic or ornamental aspect of a product, and a 
design protection is consequently used to protect the aesthetic features of the product. 
A design right can prevent commercial use of copies or similar designs. This is in contrast 
to patent protection, which seeks to protect the technical and functional features of a 
product. 

Strategically, design rights can be used to complement patent and trademark protections, 
but can also be relied on independently of other rights. For technical parts of a product 
there may be an overlap between design rights and other types of rights. As an example, 
a technical part may have a technical function that can be described in technical terms 
and protected by a patent, and at the same time have a characteristic visual appearance 
which can be protected by a design registration.

While some, especially larger, corporations are aware of the advantages and value of 
design rights for their products on the market, smaller companies and startup companies 
tend to overlook design protection as a valuable IP asset. It may be difficult to imagine 
at an early stage of a company or product that someone will see the value in copying 
not only the functionality but also the appearance of the product. When an invention 
becomes a commercial success, the design itself sometimes becomes strongly associated 
with the new technology. Design protection may, in some cases, be a more efficient and 
more straightforward way of combatting copies than relying on patent protection, and 
they last longer, 25 years.

In order to qualify for design protection, a design must be novel and have individual 
character. The procedure to apply for a registered Community Design, which covers the 
European Union, is straightforward. A registration certificate is typically obtained within  
a few days. Even though the design must be novel and have individual character, there 
is no examination of novelty or individual character. The examination is restricted to the 
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question of whether the representation shows the appearance of a product, a product 
part or its ornamentation. Since the design is not substantially examined by the authori-
ties, a registered Community Design may later be invalidated if it turns out the designer 
has copied an existing design. Nevertheless, it can be noted that there is a presumption of 
validity for designs in the EU. The legal presumption is a significant advantage in case of 
conflict since the burden of proof then lays on the opponent, who must substantiate that 
the design right lacks novelty or individual character.

A registered Community Design is initially valid for five years and can be renewed for peri-
ods of five years up to a maximum of 25 years. A 12-month grace period is available, which 
means that a designer can market his product without losing the possibility to apply for a 
Community Design up to a year.

It is possible to include multiple variations of the same product into a single Communi-
ty Design application. This is a significant advantage since it may increase the scope of 
protection considerably if used in a systematic way. The fees for additional designs in the 
same application are relatively low and designs having clearly different appearance are 
allowed.

There is also an international agreement, the Hague Agreement, which governs the inter-
national registration of industrial designs and allows designs to be protected in multiple 
countries. An international application under the Hague system can potentially reduce 
costs for filing in multiple countries outside the EU. If there are no objections for the appli-
cation, local agent costs can be avoided or minimized. However, since the Hague Agree-
ment does not harmonize the drawing requirements, which vary significantly between 
jurisdictions, it is typically very difficult to comply with all the requirements of different 
designated countries in one single application. In the long run, an application under the 
Hague system is not always cost efficient.

In summary, design rights certainly have a role to play in many IP portfolios. If used stra-
tegically, they provide an efficient complementary or independent protection. Despite 
their limitation to protect only the visual appearance of a product, the straightforward 
and relatively inexpensive application process, as well as the presumption of validity, 
makes design rights a potentially powerful tool to include in your IP portfolio. When filing 
design applications, it is recommended to focus on the parts of the design which can be 
expected to be copied by others. For Community Designs, the option of including multi-
ple variations is usually a good choice. Finally, in order to ensure a strong and enforceable 
protection, it is recommended to make sure that all figures are of good quality and with-
out inconsistencies.

Practical tips for filing design applications

• Focus on the parts of your design that you expect others to copy.

• Simple black and white line drawings are preferred unless colors are a 
 distinctive feature of the design.

• Include only the relevant parts of your design. Excluding irrelevant features  
may be as important as including relevant features. Features can be excluded 
by using dashed lines.

• Consult a professional to develop a strategy and prepare broad and enforceable 
applications.

• File multiple variations – if possible create a series of variations capable of 
catching designs which copy the concept and leave out a detail.


