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Patent enforcement proceedings

1 Lawsuits and courts
What legal or administrative proceedings are available for enforcing 

patent rights against an infringer? Are there specialised courts in 

which a patent infringement lawsuit can or must be brought?

In Denmark, a patentee can enforce patent rights against a potential 
infringer by legal proceedings either by filing for a preliminary injunc-
tion or by initiating a lawsuit at a competent court. Competent courts 
are the Eastern or Western High Courts and the Maritime and Com-
mercial Court. If any of the parties requests the case to be heard by the 
Maritime and Commercial Court, the case will be heard in this court.

A preliminary injunction is a fast and effective way of stopping 
infringing acts. Proceedings to obtain a preliminary injunction can be 
initiated in the Bailiff’s Court. A preliminary injunction will be issued 
if the patentee can prove that the requested injunction relates to acts 
covered by its patent and it is probable that infringement is taking 
place. If a preliminary injunction is issued, the Bailiff’s Court can 
assist the patentee to enforce the injunction by, for example, seizing 
goods suspected of being used for infringing acts. However, once a 
preliminary injunction has been obtained, it must be followed up by 
the main proceedings, usually before the Maritime and Commercial 
Court. The Maritime and Commercial Court may order a permanent 
injunction, as well as payment of damages.

2 Trial format and timing
What is the format of a patent infringement trial?

Documents as well as affidavits and witness testimonies may be relied 
upon in a patent infringement trial.

During both preliminary injunction and main proceedings, wit-
nesses primarily give testimony in oral form at an oral hearing. At the 
hearing, witnesses may be cross-examined by both parties. It is usu-
ally also possible for parties to submit statements by witnesses during 
the written proceedings. However, during written proceedings the 
other party is not generally allowed to examine the witnesses. Wit-
nesses are frequently called to substantiate the existence and extent 
of infringement.

Experts can be relied upon in preliminary injunction proceed-
ings. In addition to this, court appointed technical and patent experts 
may be used during the main proceedings.

In the Bailiff’s Court one legal judge hears and decides the case. 
In the Maritime and Commercial Court, typically, one legal judge 
and two technical judges, such as patent experts, hear and decide a 
patent case.

By July 2013, preliminary injunction trials in relation to patent 
infringement and other intellectual property rights are to be heard 
by the Maritime and Commercial Court, which will have the addi-
tional use of technical judges in preliminary injunction proceedings. 
However, the implementing rules of this recent change are not yet 
finalised.

3 Proof requirements
What are the burdens of proof for establishing infringement, invalidity 

and unenforceability of a patent?

The patentee bears the burden of proof regarding the infringement. 
If the validity is challenged by the defendant, the defendant bears the 
burden of proof regarding the invalidity claim.

4 Standing to sue
Who may sue for patent infringement? Under what conditions can 

an accused infringer bring a lawsuit to obtain a judicial ruling or 

declaration on the accusation?

If he or she has permission, the patentee or a licensee may start an 
action before the court.

5 Inducement, and contributory and multiple party infringement
To what extent can someone be liable for inducing or contributing 

to patent infringement? Can multiple parties be jointly liable for 

infringement if each practises only some of the elements of a patent 

claim, but together they practise all the elements?

The Danish Patent Act specifies that no one except the patent pro-
prietor may, without the consent of the patent, exploit the invention 
by making, offering for sale or using a product or a method, subject 
to the patent or a product being obtained by a method of the patent. 
A person who performs an act of inducement or a contributory act 
for exploiting the invention in Denmark is, therefore, also liable for 
patent infringement. This may also be the case for multiple parties 
if their practise together constitutes an infringement as they may be 
held liable for patent infringement.

6 Joinder of multiple defendants
Can multiple parties be joined as defendants in the same lawsuit? If 

so, what are the requirements? Must all of the defendants be accused 

of infringing the same patents?

Multiple parties may be joined as defendants in the same law suit. 
Parties whose joint activities infringe the same patent can be suited in 
the same law suit, such as one defendant performing a method and 
another defendant selling a product of the patent.

7 Infringement by foreign activities
To what extent can activities that take place outside the jurisdiction 

support a charge of patent infringement?

Principally, only activities performed in Denmark are subject to pat-
ent infringement in Denmark. Nevertheless foreign activities having 
an effect in Denmark may be subject to a patent infringement in 
Denmark.
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8 Infringement by equivalents
To what extent are ‘equivalents’ of the claimed subject matter liable 

for infringement?

The scope of the patent is defined by the claims. However, a prod-
uct or a method that does not literally include all of the features of 
the claimed invention of the patent may nevertheless still be found 
to infringe the patent if the solution is found to be equivalent and 
the infringing product or process serves the same purpose in sub-
stantially the same manner. To determine whether or not there is an 
infringement of an equivalent product, the equivalence is assessed for 
the individual features to determine if each of the features of a pat-
ent claim is infringed either literally or by a substantially equivalent 
feature.

9 discovery of evidence
What mechanisms are available for obtaining evidence from an 

opponent, from third parties or from outside the country for proving 

infringement, damages or invalidity?

If a party fails to produce evidence requested by the court, this fail-
ure to produce may be interpreted in favour of the other party. But 
there is no requirement to produce evidence and show evidence to 
the court.

At the request of the patentee, the Bailiff’s Court may undertake 
an investigation in order to secure evidence of infringement and the 
extent of infringement. This can be done only if it is probable that 
infringement has taken place or will take place, and if there is reason 
to believe that evidence regarding the infringement can be found in 
the location to be investigated. The investigation may include all 
material presumed to be of relevance. If evidence of infringement is 
found, this may be seized. A request for investigation will be declined 
if it is presumed that the damage or inconvenience that would be 
inflicted is disproportionate to the patentee’s interest in the inves-
tigation. In practice, the investigation is carried out by the bailiff, 
usually accompanied by one or more impartial experts, and may be 
undertaken without prior notice. The patentee may also be present 
at the investigation.

10 Litigation timetable
What is the typical timetable for a patent infringement lawsuit in the 

trial and appellate courts?

The average time for a patent infringement law suit in the Maritime 
and Commercial Court is about 21 months. If the decision of the 
court is then appealed to the Supreme Court, it may take another 
two to three years.

11 Litigation costs
What is the typical range of costs of a patent infringement lawsuit 

before trial, during trial and for an appeal?

The costs of patent litigation are case dependent. The costs for prepa-
ration of the case depend on the complexity of the case and the 
difficulties in meeting the burden of proof of an infringement and 
on the extent of potential invalidity arguments. The costs for taking 
a case through to a first instance decision may be from €50,000 for 
a simple case to €450,000 or more for a complex pharmaceutical 
case. In main proceedings the costs for a court-appointed technical 
expert opinion will be at least €10,000, depending on the complexity 
of the case.

12 Court appeals
What avenues of appeal are available following an adverse decision in 

a patent infringement lawsuit?

A decision taken by the Maritime and Commercial Court is appeal-
able to the Supreme Court. If the decision also involves a counter suit 
concerning the validity of the patent, an appeal trial will involve both 
the questions of infringement and validity.

13 Competition considerations
To what extent can enforcement of a patent expose the patent owner 

to liability for a competition violation, unfair competition or a business-

related tort?

In practice, it is very unlikely that a patent proprietor will be held 
liable for unfair competition. It is possible that a patent proprietor 
could be charged for abuse of a dominant position. The Danish Pat-
ent Act, however, does involve the possibility of issuing a compulsory 
licence.

14 Alternative dispute resolution
To what extent are alternative dispute resolution techniques available 

to resolve patent disputes?

Parties involved in a patent infringement dispute can settle the case 
by arbitration or mediation. The Maritime and Commercial Court 
offers mediation but there is no specialised arbitration system for 
patent conflicts in Denmark.

Scope and ownership of patents

15 Types of protectable inventions 
Can a patent be obtained to cover any type of invention, including 

software, business methods and medical procedures?

The types of protectable inventions in Denmark are the same as the 
inventions allowable under the European Patent Convention. An 
invention in any field of technology is patentable if the invention 
involves a technical feature. Whether or not this feature is new and 
inventive is another matter. This means that software-implemented 
inventions are protectable, but methods of doing business are not.

Methods for treatment of the human or animal body by surgery, 
therapy or diagnostic methods are excluded from patentability. This 
does not, however, prevent the protection of products for use in rela-
tion to performing such methods.

16 Patent ownership
Who owns the patent on an invention made by a company employee, 

an independent contractor or multiple inventors? How is patent 

ownership officially recorded and transferred?

A company employee is obliged by law to assign his or her rights to 
an invention to his or her employer for a reasonable remuneration.

If an independent contractor is to assign his or her right to an 
invention made under work for an assignor, this should be regulated 
in the contract between the parties.

Inventions made by multiple inventors will be jointly owned by 
the inventors. Under Danish Law there is no provision for regulating 
the co-ownership of the joint patent rights.

The ownership of a patent or patent application can be trans-
ferred by an assignment or an agreement documenting the transfer. 
The transfer of ownership will be recorded in the Danish patent reg-
ister by the Danish Patent and Trademark Office (Danish PTO).
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Defences

17 Patent invalidity
How and on what grounds can the validity of a patent be challenged? 

Is there a special court or administrative tribunal in which to do this?

A granted Danish patent can be challenged in three different ways. 
An opposition can be filed by a third party with the Danish PTO 
within nine months of the grant.

A request for re-examination can be filed with the Danish PTO 
by anybody, including the patent proprietor, during the term of the 
patent. 

A nullification action can be filed before the Maritime and Com-
mercial Court.

In all three cases, grounds for invalidity include patentability, 
novelty, inventive step, sufficiency, added subject-matter and exten-
sion of protection after grant.

An opposition can only be filed in respect of a national Danish 
patent.

A request for re-examination and nullification actions can be 
filed in respect of the Danish part of a granted European patent and 
in respect of Danish national patents.

18 Absolute novelty requirement
Is there an ‘absolute novelty’ requirement for patentability, and if so, 

are there any exceptions?

Yes, Denmark follows the European Patent Office’s (EPO) absolute 
novelty requirement. The only exceptions are evident abuse that has 
occurred within six months before filing of the Danish patent applica-
tion and display of the invention at an official or officially recognised 
international exhibition falling within the terms of the Convention 
of International Exhibitions. In respect of novelty and exceptions, 
Danish patent law is completely harmonised with the European Pat-
ent Convention.

19 Obviousness or inventiveness test
What is the legal standard for determining whether a patent is 

‘obvious’ or ‘inventive’ in view of the prior art?

Denmark follows EPO’s standard for inventive step enshrined in the 
Problem-Solution approach. This approach has been endorsed by the 
courts all the way to the Supreme Court and is generally followed 
by the Danish PTO.

It is also possible to file an application for a utility model. A utility 
model must also be novel and involve an inventive step. The Supreme 
Court has recently confirmed that the inventive step requirement for 
utility models is lower than for patents, because the notional person 
of skill in the art for utility models possesses less knowledge from 
neighbouring fields than the person of skill in the art for patents.

20 Patent unenforceability
Are there any grounds on which an otherwise valid patent can be 

deemed unenforceable owing to misconduct by the inventors or the 

patent owner, or for some other reason?

No, there are no inequitable conduct provisions in the patent law.

21 Prior user defence
Is it a defence if an accused infringer has been privately using the 

accused method or device prior to the filing date or publication date 

of the patent? If so, does the defence cover all types of inventions? Is 

the defence limited to commercial uses?

Yes, there is a prior use defence. The prior use defence applies to a 
party that uses or has made significant preparations for using the 
invention prior to the filing date. The prior use defence covers all 

types of inventions and is limited to commercial uses. The prior user 
right can only be transferred to another legal entity by transfer of 
the whole legal entity.

Remedies

22 monetary remedies for infringement
What monetary remedies are available against a patent infringer? 

When do damages start to accrue? Do damage awards tend to be 

nominal, provide fair compensation or be punitive in nature?

The patent proprietor is entitled to reasonable compensation for hav-
ing used a patented invention, as well as compensation for additional 
damages. The patentee may also request the confiscation or destruc-
tion of infringing products or machines or production equipment, or 
the surrender of the infringing products. Penalties for wilful infringe-
ment in the form of fines or even imprisonment are foreseen under 
Danish law, but rarely implemented.

Reasonable compensation for having used a patented invention, 
as well as reasonable damages and reimbursement of any losses 
that the patentee has suffered because of the infringing act, must 
be rewarded irrespective of whether the infringing act took place in 
good or bad faith. To determine the amount of damages, issues such 
as lost revenue and the profits of the infringer are taken into account, 
as well as market disturbance, including estimated future loss of sales 
and loss of goodwill. The damages may also be cumulative, taking 
more issues into account. Compensation for having used the pat-
ented invention may be based on the licence fee that the patentee 
could reasonably have charged on the market. Punitive damages are 
not available in Denmark. 

23 Injunctions against infringement
To what extent is it possible to obtain a temporary injunction or a 

final injunction against future infringement? Is an injunction effective 

against the infringer’s suppliers or customers?

Both preliminary injunctions and permanent injunctions may be 
obtained. A preliminary injunction is obtainable in the Bailiff’s 
Court. It must be followed by a confirmatory action in the Maritime 
and Commercial Court where the injunction can be made final. By 
a permanent injunction, it is possible to have products withdrawn 
from the market, such as retailers, but not from consumers.

24 Banning importation of infringing products
To what extent is it possible to block the importation of infringing 

products into the country? Is there a specific tribunal or proceeding 

available to accomplish this?

Importation of infringing products is specifically mentioned in the 
Danish Patent Act as an act of infringement of a patent. Hence, 
importation can be banned by the court. Under EC regulations the 
custom authorities can also be asked to seize imported products if 
there is a strong suspicion of a patent infringement.

25 Attorneys’ fees
Under what conditions can a successful litigant recover costs and 

attorneys’ fees?

The decision of the court will include a decision on the costs and the 
principle is that the successful party may obtain its costs from the los-
ing party. The courts are generally conservative when awarding costs 
and the costs awarded are typically less than the actual costs of the 
successful party. Court fees can be fully refunded. Other justifiable 
costs may also be fully refunded, such as costs for court-appointed 
experts, expert reports and witness compensation. Patent attorney 
costs are normally not refunded.
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26 Wilful infringement
Are additional remedies available against a deliberate or wilful 

infringer? If so, what is the test or standard to determine whether the 

infringement is deliberate?

There are provisions for fining and even imprisonment for a deliber-
ate patent infringement, but these provisions have not been used in 
patent cases.

27 Time limits for lawsuits
What is the time limit for seeking a remedy for patent infringement?

If a patent proprietor does not act within a reasonable time after an 
alleged infringement is detected he or she may lose the possibility of 
obtaining a preliminary injunction.

28 Patent marking
Must a patent holder mark its patented products? If so, how must the 

marking be made? What are the consequences of failure to mark? 

What are the consequences of false patent marking?

It is not a requirement to mark patented products in Denmark. How-
ever, it may be advisable to do so, since this may inform a potential 
infringer of the patent protection.

If a patent proprietor marks his or her products or marketing 
materials, the Danish Patent Act requires the applicant or proprie-
tor to provide information on the status of the patent protection, if 
asked.

Licensing

29 Voluntary licensing
Are there any restrictions on the contractual terms by which a patent 

owner may license a patent?

The Patent Act provides that a licensee cannot sub-license a patent 
without the consent of the patent proprietor. A licensing agreement 
can provide the licensee a general right to sub-license. 

Other than that, the Patent Act does not impose any restric-
tions on the terms of licence agreements. However, EU legislation in 
European Commission Regulation (EC), No. 772/2004 of 27 April 
2004 on the application of article 81(3) of the Treaty to categories of 
technology transfer agreements makes certain restrictions that must 
be taken into account.

30 Compulsory licences
Are any mechanisms available to obtain a compulsory licence to a 

patent? How are the terms of such a licence determined?

If an invention has not been commercially used within three years of 
the grant and four years of the filing, or if there is a general public 
need for practising the invention, any party can apply for a compul-
sory licence. The terms are determined by the Maritime and Com-
mercial Court. The Patent Act also has provisions for granting a 
compulsory licence to a holder of a Plant Breeder’s Right if the Plant 
Breeder’s Right requires a licence to a patent. 

A compulsory licence can only be granted if the requester has 
attempted and failed to obtain a voluntary licence. 

Patent office proceedings

31 Patenting timetable and costs
How long does it typically take, and how much does it typically cost, to 

obtain a patent?

The vast majority of patents granted with effect for Denmark are 
European patents. Following grant of a European patent, the patent 
must be validated in Denmark within three months of the European 
grant in order to take effect. 

Denmark has acceded to the London Agreement concerning 
translation of European patents. Validation is performed by filing a 
Danish translation of the claims and a translation of the description 
into English or Danish. As most European patents are granted with 
an English text, only the claims need to be translated.

The territorial effect of Danish national patents and the Danish 
part of a European patent differ. 

A Danish national patent extends to the territories of Denmark, 
Greenland and the Faroe Islands. A Patent Cooperation Treaty-based 
national Danish patent extends to the territories of Denmark and 
Greenland. The legal situation with respect to the Faroe Islands is 
uncertain as the Faroese Parliament has not approved patent legisla-
tion for decades. 

A Danish part of a European patent extends to Denmark. 
For technologies relating to mining and fishing, applicants are 

often advised to file a Danish patent application or enter the Dan-
ish national stage following a Patent Cooperation Treaty (PCT) 
application.

The pendency times for a Danish application filed at the Danish 
PTO varies according to the technical field as do the costs associated 
with prosecution. The filing fees at the Danish PTO are very low, 
only approx. US$550, which includes filing, search and examination 
of up to 10 claims. For additional claims, the fee is US$55 per claim. 
A first office action is usually issued within six to eight months of 
a first filing. 

32. expedited patent prosecution
Are there any procedures to expedite patent prosecution?

A pending European patent application can have effect for Denmark. 
An applicant can file a request for entry into the programme for 
accelerated prosecution of European patent applications at any stage. 
No fee and no reasons need to be given.

The Danish PTO also accepts reasoned requests for accelera-
tion of examination. Reasons can include infringement and licensing 
negotiations.

In proceedings before the Danish PTO, examination can be 
accelerated under the Patent Prosecution Highway (PPH). The Dan-
ish PTO has signed PPH agreements with Canada and Korea (only 
national patents) and China, Israel, Japan, Russia and the United 
States (both national and as PCT authorities). Based on a granted 
patent in any of these countries or based on a positive evaluation of 
any of the PCT authorities the prosecution of an equivalent Danish 
patent application can be accelerated. No fee must be paid. 

33  Patent application contents
What must be disclosed or described about the invention in a 

patent application? Are there any particular guidelines that should 

be followed or pitfalls to avoid in deciding what to include in the 

application?

The requirements for the contents of a patent application are the 
same as for a European patent application. Consequently, a pat-
ent application must contain claims, a description and an abstract. 
Drawings can be used if required.

As a consequence of Denmark’s accession to the London Agree-
ment, a national Danish patent application can be filed and examined 
in Danish and English. Upon grant of an English language patent, the 
claims must be translated into Danish.

34  Prior art disclosure obligations
Must an inventor disclose prior art to the patent office examiner?

No.
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35  Pursuit of additional claims
May a patent applicant file one or more later applications to pursue 

additional claims to an invention disclosed in its earlier filed 

application? If so, what are the applicable requirements or limitations?

An applicant is entitled to file a divisional application based on a 
pending Danish patent application. The divisional application must 
concern an invention that was disclosed in the parent application 
as filed.

A divisional application can be filed as long as the parent appli-
cation is pending. A parent application is regarded as pending if it 
has been refused or is deemed withdrawn, as long as the timeline for 
appeal or further processing has not expired, whether an appeal or 
request for further processing is filed or not.

36  Patent office appeals
Is it possible to appeal an adverse decision by the patent office in a 

court of law?

Adverse decisions by the Danish PTO can be appealed to the Board 
of Appeal for Patents and Trademarks. An adverse decision by the 
Board of Appeal for Patents and Trademarks can be appealed to the 
Maritime and Commercial Court and from there to the Supreme 
Court.

In proceedings before the Danish PTO and the Board of Appeal 
for Patents and Trademarks the parties can be represented by a Dan-
ish patent attorney. In proceedings before the courts the parties must 
be represented by an attorney at law. 

37  Oppositions or protests to patents
Does the patent office provide any mechanism for opposing the grant 

of a patent?

In addition to the possibilities mentioned under question 17 (post 
grant proceedings), it is possible to file a third party observation by 
bringing certain materials to the attention of the examiner. Third 
party observations can concern all aspects of patentability.

Observations can be filed in respect of patent applications and 
Supplementary Protection Certificates. 

38 Priority of invention
Does the patent office provide any mechanism for resolving priority 

disputes between different applicants for the same invention? What 

factors determine who has priority?

The right of priority belongs to the first applicant (first to file). The 
contents of the priority document can be cited against a later applica-
tion for purposes of novelty. In the unlikely event that two applica-
tions for the same invention are filed on the same date, both will 
proceed to grant as if the other did not exist. There are no legal 
provisions for resolving a case like this by the courts. 

If an application has been filed by an applicant who is not enti-
tled to the application, a third party can file evidence of this to the 
Danish PTO. The third party can request transfer of the application, 
in which case the application cannot be refused, granted, abandoned 
or withdrawn until the ownership has been settled. Any ownership 
resolution will have to be decided by the Maritime and Commercial 
Court. 

39  modification and re-examination of patents
Does the patent office provide procedures for modifying, re-examining 

or revoking a patent? May a court amend the patent claims during a 

lawsuit?

See question 17.
The courts can uphold patents in an amended form in the same 

way as the opposition divisions of the EPO. This practice has recently 
been confirmed by the Maritime and Commercial Court. The patent 
proprietor can file one or more auxiliary requests and argue these 
before the court. In the end the court will decide which, if any, aux-
iliary request to uphold. 

40  Patent duration
How is the duration of patent protection determined?

The patent term is 20 years from filing. If priority is claimed, the 
patent term can be up to 21 years from the priority date. Mainte-
nance of the patent is subject to payment of annuity fees.

In addition, a Supplementary Protection Certificate can be 
granted in respect of approved drugs and plant protection prod-
ucts (herbicides, insecticides and fungicides) subject to regulatory 
approval. An SPC can extend the protection on the approved product 
by up to five years.
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With effect from � July �0��, lawsuits for preliminary injunctions 
in patent infringement cases will be centralised and will be heard 
in the Maritime and Commercial Court. This will have the benefit 
of the preliminary injunction proceedings being heard by a panel of 
three judges: a legal judge and two technical patent expert judges.
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