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Alternative dispute resolution has become 

increasingly popular over the last several decades as 

an alternative to seeking redress in court.  

One method quickly gaining popularity is forced 

arbitration. But what is forced arbitration? Can you 

avoid it? Should you avoid it? And what do you do if 

you are sent to forced arbitration? 

What is forced arbitration? 

Forced arbitration is an intimidating term that 

conjures up images of medieval restraints. In reality, 

for many consumers and employees it can be 

exactly that unpleasant. However, forced arbitration 

is also a useful tool many businesses use to avoid 

the hassle, expense, and publicity involved with 

going to court.  

But what is it? In a nutshell, two parties agree that in 

case of a dispute they will not go to court, but 

instead will submit to the binding and final 

judgment of a third party. When a dispute arises, 

one party can “force” the other party to honor the 

agreement and arbitrate, rather than go to court. In 

most jurisdictions, these types of pre-dispute 

agreements are upheld by courts as enforceable, 

and “forced arbitration” is referred to simply as 

“arbitration”. 

 

What are the benefits? 

Choosing arbitration, rather than court proceedings, 

can save both time and money. 

Arbitration is a flexible process. It can be adjusted 

to meet the needs of participants, as opposed to the 

one-size-fits-all approach of court procedure.  

For example, in a patent dispute, the parties can 

agree on an arbitrator (or panel of arbitrators) who 

possess a technical background, is versed in the 

technology involved in the underlying dispute, and 

has sufficient language skills to consider any 

necessary evidence.  

Parties can cut costs by: 

o restricting discovery and witness testimony 

o submitting the case on the pleadings rather 

than having a formal hearing 

o limiting the number of arbitrators 

o making the decision non-appealable 

Arbitration also lets parties select the location of 

proceedings and law to be applied. 

Arbitration is a closed matter, meaning that nothing 

filed is a matter of public record. It is more private 

in nature than court proceedings, which helps 

parties avoid the publicity that surrounds court 

proceedings. However, any award by an arbitrator 
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must be filed with the USPTO to become part of the 

patent prosecution file before it is enforceable. 

Arbitration can resolve disputes more quickly than 

litigation, where courts can take anywhere from 

months to years to resolve disputes. Arbitration, on 

the other hand, can follow an expedited schedule 

according to the parties’ agreement.  

Additionally, arbitration is not based on an 

adversarial system, which helps preserve business 

relationships during and after proceedings.  

What are the disadvantages? 

While arbitration can serve as a cheap and quick 

alternative to court proceedings, unfortunately it 

sometimes does not save participants much time or 

money. Because many arbitration providers operate 

on a business model, interested in making a profit, 

fees can be quite high. However, it should be noted 

that including a high fee in a pre-dispute agreement 

may deter frivolous actions.  

Furthermore, parties save neither time nor money 

when litigation is necessary to enforce an arbitration 

agreement. In those cases, parties end up paying 

both court fees and arbitration fees. 

Equally important to remember, is that for all its 

attractive qualities, arbitration naturally has a 

limited role in patent disputes. Arbitration requires 

the mutual assent of the parties and patent disputes 

do not frequently involve parties with a pre-existing 

relationship. When the goal is not to maintain a 

working relationship with the other party, but to 

collect as much in damages as possible and set an 

example to other potential infringers, litigation is a 

more appropriate tool 

Arbitration in the U.S. 

In the U.S. arbitrators are in some ways more 

powerful than federal judges. They make a final and 

binding decision on a dispute which leaves little 

room for judicial review or appeal. In some cases, 

arbitrators even determine matters of arbitrability. In 

other words, parties agree to arbitrate whether or 

not they agree to arbitrate. 

Not all agreements are created equally, and courts 

have held a number of agreements unenforceable 

for reasons of unconscionability and lack of 

mutuality. Federal courts—typically business 

friendly—are highly deferential to parties’ right to 

contract and by law resolve ambiguity in favor of 

arbitration. State courts have been less friendly to 

businesses and have been more willing to find 

arbitration agreements unenforceable. However, any 

arbitration clause in a patent agreement is 

presumed valid, irrevocable, and enforceable.   

Once an arbitrator reaches a decision, the appeal 

process follows whatever the arbitration agreement 

dictates. Thus if the agreement stated that the 

parties agreed to follow the rules of the American 

Arbitration Association (AAA), the AAA’s rules of 

appealability apply. In patent litigation, decisions are 

often overturned or remanded for any number of 

reasons. Arbitration decisions, by contrast offer less 

grounds for attack. 

Additionally, courts only review arbitration decisions 

on very narrow grounds. Decisions are rarely set 

aside, sometimes even when a court finds that an 

arbitrator exhibited a manifest disregard of the law.  

U.S. arbitrators are allowed to determine matters of 

validity1 and enforceability. However, not all courts 

allow arbitrators to determine validity, and those 

jurisdictions (like China and Japan) may refuse to 

enforce an arbitral decision based on validity. 

Additionally, arbitration decisions do not provide 

valid legal precedent, and therefore any decision 

reached by an arbitrator on validity is only effective 

between the arbitrating parties.  

Arbitration in Denmark 

Under the Danish Arbitration Act no. 553, parties 

can agree to resolve their dispute by arbitration, but 

only the Danish Patent and Trademark Office and 

courts are competent to invalidate a patent. Thus, 

the Patent and Trademark office does not recognize 

or enforce any arbitral award of patent invalidity. 

The Maritime and Commercial Court offers 

mediation but no specialized arbitration system 

exists for patent disputes in Denmark.  

 

                                                           
1 But note that the agreement to arbitrate must be drafted 

specifically to submit to arbitration the matter of invalidity; 

otherwise, the arbitrator does not have the authority to 

decide patent validity. 
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Arbitration in Europe 

Arbitration of patent disputes in Europe generally 

provides the same advantages as in the U.S.: it is 

cheaper, faster, and simpler than going to court—

particularly when the dispute contains an 

international aspect.  

Arbitration proceedings are flexible and arbitrators 

can be selected who have both the necessary 

technical background and language capabilities to 

consider evidence in multiple languages.  

Also, arbitration awards on patent disputes are 

easier to enforce than court awards—particularly 

when the validity of a patent is challenged. Whether 

or not an arbitrator may decide patent validity varies 

from country to country. Many countries do not 

allow arbitrators to make this decision, but notably 

Switzerland (home of the WIPO Arbitration and 

Mediation Center) does allow arbitration on patent 

validity. 

Like in the U.S., parties have a selection of 

arbitration providers in Europe to choose from: WIPO 

Arbitration and Mediation Center, ICC International 

Court of Arbitration, The International Arbitration 

Chamber of Paris, London Court of International 

Arbitration, etc. 

Additionally, arbitration proceedings and awards are 

generally confidential. 

 

Impact of the UPC 

The advent of the Uniform Patent Court brings a 

number of changes, including the creation of the 

Patent Mediation and Arbitration Centre seated in 

Lisbon and Ljubljana. Parties with a case pending 

before the Unified Patent Court will be able to add 

the Centre to the list of choices for hearing arbitral 

matters. 

Parties are able to submit to the Centre matters of 

patent dispute, but the Centre will not determine 

matters of patent validity. However, it is unclear yet 

how matters of validity will be handled related to 

settlement agreements. 

 

Conclusion 

Arbitration can be a useful tool to resolve disputes 

outside the courtroom. Therefore arbitration clauses  

 

should be carefully considered and drafted to 

maximize the advantages and minimize the 

disadvantages. Specifically, parties should consider: 

 Choice of law 

 Procedure 

 Location 

 Provider 

 Comparative fees 

 Relationship to the adverse party 

 Cost/benefit of extensive discovery 

 Desire for appeal-ability 

Arbitration is a growing practice and has its 

place in patent disputes. Accordingly, parties 

should be prepared to defend themselves inside 

and outside the courtroom. 
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