
In China, protecting inventions through patenting is a relatively new 
phenomenon. China’s patent law took effect less than 40 years ago 
and is based on the European, especially the German, patent law. 
Since the Chinese patent law became effective, China has witnessed 
an explosion in the number of patent applications and grants; how-
ever, the number of infringement cases only began increasing 10-15 
years ago. The rules regulating the processing of infringement cases 
have been amended multiple times within the last 10 years, partly to 
accommodate the increasing number of cases, but also to achieve an 
efficient and, not least, attractive system for patentees.

Specialised patent courts

Patent court cases are complicated and require insight into the relevant patent law as well 
as the many technical areas that patents can cover. Many countries, Denmark included, 
have realised the advantages of having specialised patent courts with judges who not 
only have the necessary legal expertise, but also the technical know-how.

Specialised patent courts have recently been established in Beijing, Shanghai and Guang-
zhou, leading to increased quality of patent litigation in China.

Infringement cases

A natural extension of a patent law is legislation that allows the patentee to enforce their 
patent, as the ultimate goal of a patent is to keep competitors at a distance from the 
patented invention. 

A patentee will often try to make the infringer voluntarily cease their activities or sign a li-
cence agreement. However, if such attempts fail, a court case is often the only alternative, 
in which case efficient legislation securing the interests of the patentee is essential.

Preservation of evidence and temporary ban

Prior to an infringement case, however, other relevant judicial measures will often be 
taken, such as preservation of evidence or attainment of a temporary ban preventing the 
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infringer from performing the infringing actions until a court 
has decided whether an infringement has taken place.

Preservation of evidence and temporary bans are very 
effective and useful means of obtaining relevant information 
for a coming court case and minimising the disruption in the 
market caused by the infringement. 

Chinese patent courts currently offer patentees the opportu-
nity to preserve evidence with the help of the court and to 
obtain a temporary ban on the activities of the infringer until 
the infringement case has been decided. This is also stand-
ard practice in many European countries, including Denmark. 

Compensation

However, a ban on the infringer’s actions is rarely enough, as 
the patentee has often incurred a loss due to these actions. 
Consequently, the patentee usually requests a compensation 
to cover their losses.

In most countries, compensation is determined based on 
one or more of the following three principles:

• The loss incurred by the patentee

• The profit earned by the infringer

• The potential license income of the patentee, had the 
infringer legally had a license from the patentee

Although these principles seem straightforward and fair, it is 
often difficult to accurately document personal losses, prove 
the actual income of the infringer or determine what would 
have been a reasonable license income.

In China, the above calculation principles have traditionally 
been applied in order of priority, and if none of the princi-
ples were applicable, the final option was for the judges to 
grant the patentee a compensation of between 10,000 and 
1,000,000 Yuan as prescribed by law.

Until recently, there was a rule in China that the party filing 
the court case was also responsible for the presentation of 
the evidence; however, even after preservation of evidence, 
it was immensely difficult to document the profit earned by 

the infringer. In addition, if the principle of potential license 
income was applicable, the patentee was requested to docu-
ment the appropriate royalty rate, which is nearly impossible. 

Consequently, even though a patentee won an infringement 
case and obtained a ban on the activities of the infringer, 
their compensation would rarely exceed 1,000,000 Yuan, 
which is almost never sufficient to cover the loss incurred.

Change of practice

However, now new winds are blowing in China. One exam-
ple is the establishment of specialised patent courts, which 
has brought a whole new focus to patent infringement 
cases, and another is the notable improvement of the possi-
bilities of obtaining fair compensation.

This is illustrated by a court decision of 8 December 2016 
in a case between Beijing Zhiqui Data System Co. Ltd and 
Hengbao Co. Ltd., where the specialised IP court in Beijing 
ordered the infringer to pay a compensation of 49m Yuan 
and 1m Yuan in legal fees. This is the highest patent-related 
compensation in Chinese history. The calculation of the 
compensation was partly based on the court’s own inves-
tigative efforts to determine the extent of the infringer’s 
sales. The court thus applied the principle of calculating the 
infringer’s profit and disregarded the rule that it was solely 
the responsibility of the patentee to satisfy the burden of 
proof of the infringer’s sales.

The same court has generally started altering the burden of 
proof when calculating compensations based on the profit 
of the infringer. Accordingly, the infringer now risks being or-
dered to present documentation for their sales and financial 
situation, and will potentially be faced with sanctions should 
they fail to comply without a very good reason.

With the latest changes in legal practice and the establish-
ment of specialised patent courts, it has become easier to 
enforce patents in China and to obtain fair a compensation 
in infringement cases. 

Protecting inventions in China will therefore become even 
more desirable.


